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Introduction

The idea of separation of powers is rooted in the fundamental democratic value that power should not be concentrated in the
hands of a single authority. It seeks to divide governmental functions among three organs—Iegislature, executive, and
judiciary—so that each performs its distinct role without encroaching upon the domain of the others. The primary objective of
this doctrine is to prevent tyranny, maintain individual liberty, and ensure efficient governance through a balanced distribution
of authority.

Although the doctrine has universal recognition, its application differs across political systems. In the United States, the
separation is rigid and absolute, whereas in the United Kingdom and India, it is flexible and pragmatic. In India, the framers of
the Constitution consciously avoided a strict separation, choosing instead a harmonious coordination among the three organs,
thereby creating a system of mutual checks and balances that prevents abuse of power.

Meaning and Definition

The doctrine of separation of powers refers to the division of governmental powers among three organs—Iegislature, executive,
and judiciary—so that each performs distinct functions and acts as a check upon the other. It aims to establish a balance in
governance where no organ dominates the other. In simple terms, the legislature makes the law, the executive enforces it, and
the judiciary interprets it.

According to Montesquieu, “When the legislative and executive powers are united in the same person or body, there can be no
liberty; because apprehensions may arise lest the same monarch or senate should enact tyrannical laws to execute them in a
tyrannical manner.” This statement underscores the necessity of separating powers to safeguard liberty.
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Historical Background

The concept of separation of powers has its philosophical
roots in ancient Greece. Aristotle in his work Politics divided
the functions of government into three parts—deliberative,
magisterial, and judicial. Later, John Locke in his Second
Treatise of Civil Government (1690) elaborated this division
into legislative, executive, and federative powers.

However, the modern articulation of the doctrine is attributed
to the French political philosopher Baron de Montesquieu,
who in his classic work The Spirit of Laws (1748) emphasized
that liberty and justice can only be preserved when
legislative, executive, and judicial powers are kept distinct
and independent. Montesquieu’s interpretation was deeply
influenced by the British constitutional system and later
became foundational in shaping the American Constitution.
In the United States, the doctrine was given constitutional
status, with Articles I, II, and Il of the U.S. Constitution
respectively vesting legislative, executive, and judicial
powers in distinct organs. In contrast, the British system
relies on parliamentary sovereignty and responsible
government rather than strict separation.

The Doctrine in Indian Context

The Indian Constitution does not explicitly mention the
phrase “separation of powers,” but its structure clearly
reflects the principle. The framers of the Constitution, aware
of India’s socio-political diversity and administrative
complexity, adopted a functional and harmonious separation
rather than an absolute one. While powers are distributed
among the three organs, certain overlaps and interdependence
are constitutionally sanctioned to maintain balance and
coordination.

The Legislature in India, comprising Parliament and State
Legislatures, is empowered to make laws under Articles 245—
255. The Executive, headed by the President at the Union
level and Governors at the State level, implements the laws.
The Judiciary, represented by the Supreme Court, High
Courts, and subordinate courts, interprets the laws and
ensures their constitutionality.

Article 50 of the Constitution, though under the Directive
Principles of State Policy, specifically directs the State to
separate the judiciary from the executive in public services of
the State. This reflects the constitutional intent to secure
judicial independence as a part of the broader doctrine.

Objective and Importance of the Doctrine

The doctrine of separation of powers serves several crucial

purposes in a constitutional democracy:

1. Prevention of Tyranny: It ensures that no single organ
or authority can monopolize power.

2. Rule of Law: By keeping powers separate, it guarantees
that every action of the government is bound by law.

3. Judicial Independence: It safeguards the judiciary from
political or executive interference.

4. Accountability: The system of checks and balances
ensures that each organ remains accountable to the others
and to the public.

5. Efficient Governance: Distribution of functions
prevents overburdening a single organ and allows for
specialization.

This doctrine is not merely theoretical but forms the bedrock
of constitutional democracy, ensuring fairness, justice, and
transparency in governance.

www.alllawjournal.com

Separation of Powers under the Indian Constitution
Although not absolute, the Indian Constitution embodies the
doctrine through various provisions that demarcate powers
and establish mutual checks and balances.
1. Legislature:
The legislative power of the Union is vested in
Parliament (Articles 79-122) and of the States in State
Legislatures (Articles 168-212). It frames laws, levies
taxes, and controls the executive through questions,
motions, and committees.
2. Executive:
The President (Articles 52—78) is the head of the Union
executive and is responsible for executing laws. The
Council of Ministers, headed by the Prime Minister, aids
and advises the President. Similarly, at the State level,
the Governor (Articles 153-167) acts on the advice of
the Chief Minister and Council of Ministers.
3. Judiciary:
The judicial power is vested in the Supreme Court
(Articles 124-147), High Courts (Articles 214-231), and
subordinate courts. The judiciary interprets laws, ensures
compliance with the Constitution, and protects
fundamental rights through judicial review (Articles 32
and 226).
4. Constitutional Provisions Indicating Separation:
o Article 50: Separation of judiciary from the
executive.
o Article 121 and 211: Restrict discussion in
legislatures regarding the conduct of judges.
o Articles 122 and 212: Legislative proceedings
are not subject to judicial scrutiny.
o Article 361: Immunity of the President and
Governors from court proceedings during their
term.

These provisions collectively ensure a balance of power
while maintaining the spirit of separation.

Checks and Balances

The Indian system embodies a doctrine of separation with

interaction rather than rigid compartmentalization. Each

organ checks the other to maintain constitutional balance:

1. Judicial Control over Legislature and Executive:The
judiciary exercises judicial review to ensure that laws
and executive actions conform to the Constitution. It can
strike down unconstitutional laws or actions
(Kesavananda Bharati v. State of Kerala, 1973; Indira
Nehru Gandhi v. Raj Narain, 1975) 561,

2. Legislative Control over Executive:Parliament
exercises control through budgetary provisions,
questions, mations, and committees. The Council of
Ministers is collectively responsible to the Lok Sabha.

3. Executive’s Role in Legislature and Judiciary:The
executive participates in law-making and also appoints
judges (Article 124). The President can promulgate
ordinances under Article 123 when Parliament is not in
session.

This system of interdependence prevents absolutism and
ensures harmonious functioning.

Judicial Interpretation of the Doctrine

The Indian judiciary has played a pivotal role in defining the
contours of the doctrine through landmark judgments:

29|Page



International Journal of Judicial Law

1. Ram Jawaya Kapur v. State of Punjab (AIR 1955 SC
549) [: The Supreme Court held that the Indian
Constitution does not recognize a rigid separation but
establishes a functional division with coordination
among the three organs.

2. Kesavananda Bharati v. State of Kerala (AIR 1973
SC 1461) BI: The Court held that the doctrine of
separation of powers forms part of the basic structure
of the Constitution and cannot be abrogated even by
constitutional amendment.

3. Indira Nehru Gandhi v. Raj Narain (AIR 1975 SC
2299) [©: The Court struck down Clause 4 of the 39th
Amendment as it violated the principle of separation of
powers by taking away judicial review of election
disputes.

4. 1.C. Golaknath v. State of Punjab (AIR 1967 SC 1643)
[l: Reaffirmed that Parliament cannot assume judicial
power or override judicial pronouncements.

5. State of Bihar v. Bal Mukund Shah (2000) 4 SCC 640:
The Court observed that separation of powers is a
fundamental feature of the Constitution, though not
explicitly stated.

6. P.Kannadasan v. State of Tamil Nadu (AIR 1996 SC
2560) ©l: The Court clarified that while legislature
cannot exercise judicial power, it may amend the law
retrospectively within constitutional limits.

These judgments collectively affirm that the doctrine is
deeply entrenched in India’s constitutional philosophy as an
essential element of democracy and the rule of law.

Doctrine of Separation of Powers and Rule of Law

The doctrine of separation of powers is intrinsically linked to
the concept of the rule of law. Both aim to ensure that power
is exercised in accordance with legal principles and not at the
whims of individuals. The rule of law demands that
government actions must have legal authority, while
separation of powers ensures that this authority is distributed
and supervised through checks and balances. Together, they
form the twin pillars of constitutional governance.

Separation of Powers and Judicial Activism

Judicial activism in India has expanded the judiciary’s role in
governance through Public Interest Litigations (PILs) and
creative constitutional interpretation. Critics argue that
excessive judicial intervention encroaches upon legislative
and executive domains, violating the doctrine of separation
of powers. However, the judiciary maintains that such
interventions are necessary to protect fundamental rights and
uphold constitutional supremacy.

Cases like Vishaka v. State of Rajasthan (1997) [, Prakash
Singh v. Union of India (2006), and Union of India v.
Association for Democratic Reforms (2002) demonstrate the
judiciary’s proactive role in filling legislative voids. While
this may blur the doctrinal boundaries, it strengthens
constitutional morality and accountability.

Doctrine and the Indian Parliamentary System

India follows the Westminster model of parliamentary
democracy where the executive is drawn from the legislature.
Therefore, a strict separation is neither practical nor
desirable. The Council of Ministers remains accountable to
the Parliament, ensuring that legislative oversight acts as a
check on executive power. Similarly, the judiciary, though
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independent, derives its authority from the Constitution
framed by the legislature.

This interdependence, rather than contradiction, lies at the
heart of the Indian adaptation of the doctrine. It maintains
democratic accountability while upholding functional
autonomy.

Comparative Analysis with Other Jurisdictions

1. United States: The Rigid Model of Separation of Powers
The United States Constitution (1787) represents the classical
and rigid form of separation of powers, inspired directly by
Montesquieu’s theory. The framers of the U.S. Constitution
were deeply influenced by their colonial experience under
British monarchy and sought to prevent the concentration of
power in any single authority. They designed a constitutional
framework that clearly demarcates the powers and functions
of the three organs of government—Legislature, Executive,
and Judiciary.

(a) Constitutional Allocation of Powers

1. Legislative Power: Article | of the U.S. Constitution
vests legislative power exclusively in the Congress,
which consists of the House of Representatives and the
Senate. Congress is responsible for making laws,
controlling finances, declaring war, and approving
appointments.

2. Executive Power: Article Il vests the executive power
in the President, who acts as both the Head of State and
Head of Government. The President enforces laws,
conducts foreign policy, commands the armed forces,
and has the power to issue executive orders.

3. Judicial Power: Article 111 vests judicial power in the
Supreme Court and such inferior courts as Congress may
establish. The judiciary interprets laws and ensures their
constitutionality through the doctrine of judicial review.

(b) Checks and Balances While the U.S. system separates
powers rigidly, it also provides an intricate system of checks
and balances to prevent abuse:

1. The President can veto Congressional legislation, but
Congress can override this veto with a two-thirds
majority.

2. The Senate approves presidential appointments and
treaties, limiting executive discretion.

3. The Supreme Court can strike down acts of Congress or
executive orders as unconstitutional (Marbury v.
Madison, 1803).

4. Congress has the power to impeach the President and
judges for misconduct.

(c) Independence of Each Branch Each organ operates

independently:

1. The President is elected separately from Congress.

2. Members of Congress cannot hold executive positions.

3. Judges enjoy life tenure and cannot be removed
arbitrarily.

This rigid division of powers ensures political accountability,
judicial independence, and constitutional supremacy.
However, critics argue that excessive rigidity sometimes
leads to “deadlock” or “gridlock”—when different branches
controlled by opposing parties obstruct one another’s
functions, as seen in U.S. government shutdowns.
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2. United Kingdom: The Flexible or Fused Model

The United Kingdom, unlike the United States, follows a
parliamentary system rooted in the doctrine of parliamentary
sovereignty rather than strict separation of powers. The
British Constitution, being unwritten and evolutionary,
emphasizes cooperation and interdependence between organs
rather than rigid separation.

(a) Overlapping of Powers

1. The Executive (Prime Minister and Cabinet) is drawn
from the Legislature (Parliament).

2. The Prime Minister, as head of government, is typically
the leader of the majority party in the House of
Commons.

3. Ministers are simultaneously members of Parliament and
executive heads of departments.

4. The Judiciary, though now independent, historically
functioned as part of the House of Lords until the
Constitutional Reform Act, 2005, which established a
separate Supreme Court of the United Kingdom in 2009.

(b) Parliamentary Sovereignty In the U.K., Parliament is
supreme and omnipotent. It can make or unmake any law, and
no court can question its validity. Judicial review, in the
American sense, does not exist. The courts interpret laws but
cannot strike them down for being unconstitutional because
there is no single written constitution to measure validity
against.

(c) Checks and Balances through Conventions Instead of
formal separation, the U.K. relies on constitutional
conventions and political accountability:

1. The executive is accountable to Parliament through
question hours, votes of confidence, and committees.

2. The judiciary ensures legality of administrative actions
through judicial review of administrative acts, not of
legislative acts.

3. The Monarch’s role is largely ceremonial, symbolizing
continuity and unity.

(d) Practical Effect the British model ensures flexibility and
efficiency since the executive and legislature work in close
coordination. However, critics argue that this fusion of
powers may lead to executive dominance—especially when
the ruling party holds a large majority in Parliament.

Thus, the U.K. model is based on the principle of
“responsible government” rather than rigid separation. Power
is shared but controlled through political responsibility and
public accountability.

3. India: The Balanced and Harmonious Model

The Indian Constitution (1950) adopts a middle path between
the rigid American model and the flexible British model. The
framers of the Constitution, led by Dr. B.R. AmbedkKar,
recognized India’s complex socio-political realities and thus
chose a “separation of powers with coordination and
cooperation.”

(a) Constitutional Distribution of Powers

1. Legislature: Parliament (Union) and State Legislatures
make laws under Articles 245-255.

2. Executive: The President (Union) and Governors
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(States) execute laws with the aid and advice of their
Councils of Ministers (Articles 52—78 and 153-167).

3. Judiciary: The Supreme Court and High Courts
interpret laws and safeguard the Constitution (Articles
124-147 and 214-231).

Although powers are divided, no strict demarcation exists;
rather, a system of mutual checks and balances operates
among them.

(b) Overlapping Functions

1. The President and Governor perform legislative
functions such as summoning and proroguing
legislatures, giving assent to bills, and issuing ordinances
(Articles 123 and 213).

2. The Judiciary performs quasi-legislative and quasi-
executive functions, for example, framing court rules
and supervising administrative matters.

3. The Executive exercises legislative functions through
delegated legislation (rule-making powers under
statutes).

(c) Judicial Pronouncements The Supreme Court of India has
clarified the nature of this doctrine through landmark
judgments:

1. In Ram Jawaya Kapur v. State of Punjab (AIR 1955 SC
549) 41, the Court held that separation of powers in India
is not rigid but functional.

2. In Kesavananda Bharati v. State of Kerala (AIR 1973 SC
1461) Bl the doctrine was declared part of the basic
structure of the Constitution.

3. In Indira Nehru Gandhi v. Raj Narain (1975) €, the
Court struck down an amendment violating judicial
independence.

These rulings affirm that while the organs are independent,
they are also interdependent to maintain constitutional
balance.

(d) Checks and Balances in India

1. Judicial Review: The judiciary can strike down
unconstitutional laws or executive actions (Articles 13,
32, 226).

2. Legislative Oversight: Parliament exercises control
over the executive through motions, questions, and
budgetary approval.

3. Executive’s Role: The President can dissolve the Lok
Sabha, summon Parliament, and recommend legislation.

(e) Indian Philosophy: Harmony, Not Conflict The Indian
model emphasizes harmony, coordination, and mutual
respect among the organs rather than rivalry. The system’s
success depends on the observance of constitutional morality,
ensuring that each branch functions within its constitutional
limits.

(f) Unique Features

1. India borrows judicial review and written Constitution
from the U.S.

2. It borrows parliamentary form of government and
executive-legislative fusion from the U.K.

3. It creates its own unique balance through federalism,
independent judiciary, and fundamental rights.
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Analytical Overview

The comparative study reveals that:

1. The U.S. model ensures liberty through rigidity and
institutional safeguards but may cause legislative-
executive deadlocks.

2. The U.K. model ensures efficiency through political
responsibility but risks executive dominance.

3. The Indian model strikes a constitutional balance by
blending the strengths of both systems—rigid enough to
prevent tyranny, flexible enough to ensure coordination.

In the Indian context, the doctrine functions not as a
mechanical division but as a constitutional ethic—a guiding
principle that restrains each organ from overstepping while
allowing cooperative governance. It reflects Dr. Ambedkar’s
vision that “the functioning of the Constitution depends not
on the structure of the document but on the spirit of those who
work it.”

Criticism of the Doctrine

1. Impracticality: Absolute separation is not feasible in
modern governance where coordination is essential.

2. Overlap of Functions: Legislative delegation,
administrative adjudication, and judicial law-making
blur distinctions.

3. Judicial Overreach: Excessive judicial intervention in
executive and legislative domains may upset
constitutional balance.

4. Political Realities: In parliamentary democracies, the
executive’s dominance in legislature often undermines
separation.

Despite these criticisms, the doctrine remains a moral and
constitutional ideal ensuring democratic accountability and
prevention of arbitrary power.

Contemporary Relevance

In the era of globalization, technology, and administrative
expansion, the doctrine continues to hold immense relevance.
With growing executive power and legislative inertia, the
judiciary has emerged as a guardian of constitutional rights.
At the same time, mechanisms like parliamentary
committees, tribunals, and independent commissions have
evolved to maintain balance and efficiency.

In modern times, the doctrine must not be viewed as a rigid
formula but as a living principle guiding institutional
conduct, promoting transparency, and protecting liberty
against concentrated power.

Conclusion

The doctrine of separation of powers is a timeless
constitutional ideal designed to secure liberty, justice, and
good governance. It symbolizes the distribution of authority
and the unity of purpose in democratic administration. In
India, the doctrine operates not in its strict classical form but
as a flexible and harmonious system of checks and balances
suited to a parliamentary democracy. It ensures that no organ
transgresses its constitutional limits while allowing
coordinated functioning.

The Indian judiciary has elevated the doctrine to the status of
a basic feature of the Constitution, reaffirming that separation
of powers is indispensable for maintaining the rule of law and
constitutional governance. In the age of increasing executive
dominance and technological governance, this doctrine
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continues to serve as a bulwark against arbitrariness,
protecting democratic values and individual freedoms.
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