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1. Introduction

Contract law has traditionally been founded upon the principles of free consent, equality of parties and mutual agreement. A
contract is generally understood as a legally enforceable agreement voluntarily entered into by competent parties for lawful
consideration and lawful object. The classical theory of contract assumes that parties possess equal bargaining strength and have
the freedom to negotiate contractual terms according to their interests. However, the rapid transformation of commercial
practices and technological advancements has significantly altered the nature of contractual relationships, particularly in
consumer transactions. In contemporary commerce, individually negotiated agreements have largely been replaced by pre-
drafted and standardized agreements commonly known as standard form contracts.

The emergence and expansion of standard form contracts can be traced to industrialization, globalization and the increasing need
for efficiency in mass commercial transactions. Businesses dealing with a large number of consumers found it impractical to
negotiate terms individually with every customer. Consequently, standardized contracts became a convenient mechanism for
streamlining transactions and reducing administrative costs. These contracts are generally drafted by one party possessing
superior economic and technical expertise, while the other party is left with little or no opportunity to negotiate the terms. As a

93|Page



International Journal of Judicial Law

result, such agreements are often described as “take-it-or-
leave-it” contracts or contracts of adhesion. Although
standard form contracts contribute to commercial efficiency
and predictability, they simultaneously raise concerns
regarding fairness, transparency and consumer autonomy.

In recent years, the expansion of digital commerce has further
accelerated the use of standard form contracts. The rise of e-
commerce platforms, digital payment systems, online
banking services, mobile applications and subscription-based
digital services has transformed the manner in which
contracts are formed and executed. Consumers routinely
enter into online agreements by clicking “I Agree” without
reading or understanding lengthy terms and conditions.
Digital contracts such as clickwrap, browsewrap and
shrinkwrap agreements have become an integral part of
modern commercial transactions. Companies such as
Amazon and Flipkart extensively rely upon such agreements
to regulate their relationship with users and consumers.

The increasing dependence on digital standard form contracts
has intensified the problem of unequal bargaining power
between corporations and consumers. Consumers generally
lack the economic strength, technical knowledge and
bargaining capacity required to negotiate contractual terms
effectively. Consequently, many digital contracts contain
exclusion clauses, unilateral modification provisions,
arbitration clauses and limitations of liability that may
operate unfairly against consumers. This imbalance
challenges the traditional notion of contractual freedom and
raises serious questions regarding the adequacy of existing
consumer protection laws in India. While the Indian Contract
Act, 1872 and the Consumer Protection Act, 2019 provide
certain safeguards against unfair contractual practices, the
evolving nature of digital transactions necessitates a more
comprehensive and consumer-centric legal framework.

2. Historical Background of Standard Form Contracts
The present study seeks to critically evaluate the
effectiveness of Indian consumer protection laws in
addressing the challenges posed by standard form contracts
in the digital era. It examines the legal and judicial
approaches towards unfair contract terms, analyzes the
doctrine of unequal bargaining power and explores the need
for stronger regulatory mechanisms to ensure fairness and
transparency in digital consumer transactions.

The concept of standard form contracts emerged as a
consequence of industrialization, commercial expansion and
the increasing complexity of economic transactions.
Traditional contract law was originally founded upon the
principle of freedom of contract, where parties negotiated
terms on an equal footing and entered into agreements
through mutual consent. However, with the rapid growth of
trade and large-scale business operations during the
nineteenth and twentieth centuries, individually negotiated
agreements became impractical for commercial enterprises
dealing with a vast number of consumers. This led to the
development of standard form contracts, which are pre-
drafted agreements prepared by one party and offered to the
other party on a “take-it-or-leave-it” basis.

The origin and development of standard form contracts can
be traced to sectors such as transportation, insurance, banking
and public utilities, where uniform contractual terms were
considered necessary to ensure efficiency, predictability and
reduction of transaction costs. Over time, businesses
increasingly relied upon such contracts to streamline
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operations and facilitate mass transactions. While these
contracts promoted commercial convenience, they
simultaneously reduced the bargaining capacity of
consumers, who were often left with no meaningful
opportunity to negotiate the terms.

This development gave rise to what came to be known as
“adhesion contracts,” a term used to describe agreements
where the weaker party merely adheres to the terms imposed
by the stronger party. Adhesion contracts are characterized
by unequal bargaining power, absence of negotiation and
one-sided contractual terms. Consumers, due to economic
dependency, lack of legal knowledge, or urgency of need,
generally accept these terms without fully understanding their
implications. Consequently, concerns relating to fairness,
informed consent and exploitation became central issues in
contract law.

The growth of mass consumer transactions further
accelerated the use of standard form contracts. In modern
economies, sectors such as insurance, telecommunications,
banking and retail commerce routinely employ standardized
agreements to cater to millions of consumers. The emergence
of globalization and technological advancement transformed
commercial relationships by increasing the scale and speed
of transactions. As businesses expanded their consumer base,
the need for standardized contractual arrangements became
indispensable. However, the imbalance between corporations
and consumers also widened, exposing consumers to unfair
terms, exclusion clauses and limitations of liability.

In recent years, the transition from traditional paper-based
agreements to digital contracts has significantly altered the
contractual landscape. The rise of e-commerce platforms,
online banking services, mobile applications and digital
marketplaces has led to the widespread use of electronic
contracts such as clickwrap, browsewrap and shrinkwrap
agreements. Digital contracts have become an essential
component of online transactions due to their convenience
and efficiency. Consumers frequently consent to contractual
terms by merely clicking an “I Agree” button without reading
or comprehending the detailed terms and conditions. This has
intensified concerns regarding genuine consent, transparency
and contractual fairness in the digital era. As a result, the
traditional principles of contract law are increasingly being
reassessed to address the challenges posed by modern
standard form contracts and to ensure adequate consumer
protection in the digital marketplace.

3. Statutory Framework Governing Digital Consumer
Contracts

The legal foundation governing contractual relations in India
is primarily derived from the Indian Contract Act, 1872,
which lays down essential principles relating to offer,
acceptance, consideration, free consent and enforceability of
agreements. Although the Act was enacted in the pre-digital
era, its general principles continue to apply to electronic and
online contracts. However, the emergence of standard form
digital agreements has exposed limitations in the traditional
doctrine of freedom of contract, particularly in situations
involving unequal bargaining power between businesses and
consumers.

In addition to the Contract Act, consumer interests are
specifically protected under the Consumer Protection Act,
2019, which introduced a modern and consumer-centric
approach to addressing unfair trade practices and exploitative
contractual terms. The legislation recognizes the realities of
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digital commerce and seeks to provide stronger remedies
against unfair conduct by service providers and e-commerce
entities.

3.1. Overview of the Indian Contract Act, 1872

The Indian Contract Act, 1872 serves as the primary
legislation regulating contractual obligations in India. The
Act emphasizes the importance of free consent, lawful
consideration and mutual agreement between parties.
Sections 13 to 19 specifically deal with consent and factors
that may invalidate it, such as coercion, fraud,
misrepresentation and undue influence.

However, in the context of standard form contracts and
digital agreements, the practical application of free consent
becomes questionable. Consumers often accept online terms
without reading or understanding them, thereby creating a
situation where formal consent exists without genuine
negotiation or informed choice. Consequently, the traditional
principles of contract law face challenges in adequately
addressing the realities of digital consumer transactions.

3.2. Consumer Protection under the Consumer Protection
Act, 2019

The Consumer Protection Act, 2019 was enacted to
strengthen consumer rights and provide effective
mechanisms  for redressal in  modern commercial
transactions. The Act expands the scope of consumer
protection by including e-commerce transactions and digital
services within its ambit. It establishes Consumer
Commissions at the district, state and national levels and also
creates the Central Consumer Protection Authority (CCPA)
to regulate unfair trade practices and misleading
advertisements.

The legislation reflects a shift from the traditional doctrine of
caveat emptor towards a more consumer-oriented framework.
It recognizes that consumers in digital markets are often
vulnerable to unfair contractual practices due to
informational and economic disadvantages.

3.3. Section 2(46) and the Concept of Unfair Contracts
One of the significant developments under the Consumer
Protection Act, 2019 is the introduction of Section 2(46),
which specifically defines the term “unfair contract.” The
provision identifies contracts that impose excessive
obligations or unfair conditions on consumers, resulting in a
significant imbalance in the rights and obligations of the
parties.

The section includes clauses relating to excessive security
deposits, disproportionate penalties, unilateral termination
rights and unreasonable charges. This statutory recognition is
particularly important in the context of standard form
contracts, where consumers are usually compelled to accept
pre-drafted terms on a “take-it-or-leave-it” basis. Section
2(46) therefore provides legal grounds to challenge
oppressive and unconscionable terms in digital consumer
agreements.

3.4. Legal Recognition of Electronic Contracts in India
The growing use of electronic transactions has necessitated
legal recognition of digital contracts and electronic
communication. In India, electronic contracts are recognized
under the Information Technology Act, 2000, which grants
legal validity to electronic records and digital signatures.
Electronic contracts such as clickwrap and browsewrap
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agreements are now widely used by e-commerce platforms
and digital service providers. Courts in India have generally
upheld the validity of such contracts provided the essential
requirements of a valid contract are satisfied. Nevertheless,
issues relating to informed consent, transparency of terms and
enforceability of unfair clauses continue to pose serious legal
challenges. The increasing dependence on automated digital
agreements therefore necessitates a more balanced and
consumer-centric regulatory approach.

4. Doctrine of Unequal Bargaining Power in Consumer
Transactions

The doctrine of unequal bargaining power emerged as a
response to the limitations of the traditional theory of
freedom of contract, which assumes that parties entering into
a contract possess equal negotiating strength and voluntarily
consent to contractual terms. In modern commercial realities,
particularly in consumer transactions, this assumption often
fails. Standard form contracts drafted by corporations,
financial institutions and digital platforms usually leave
consumers with no meaningful opportunity to negotiate the
terms, thereby creating a significant imbalance between the
contracting parties.

Unequal bargaining power refers to a situation where one
party, owing to superior economic strength, technical
expertise, or market dominance, is in a position to impose
terms upon the weaker party. In such cases, the weaker party
accepts the contract not because of genuine consent, but due
to necessity, lack of alternatives, or insufficient
understanding of the contractual implications. This
imbalance challenges the classical principle of contractual
autonomy and raises concerns regarding fairness and
substantive justice in contractual relationships.

The tension between freedom of contract and consumer
justice has become increasingly visible in the digital
economy. While businesses rely on standardized agreements
to facilitate efficient transactions, consumers are often
compelled to accept lengthy and complex terms without
reading or understanding them. Consequently, the principle
of freedom of contract may operate more as a legal fiction
than a reflection of actual consent.

Further, economic and informational asymmetry
significantly  contributes to bargaining inequality.
Corporations possess greater access to legal expertise,
technological resources and market information, whereas
consumers frequently lack adequate awareness of their rights
and obligations. This informational disadvantage is
especially evident in digital transactions involving clickwrap
and browsewrap agreements, where acceptance is reduced to
a mere click.

In the context of digital commerce, consumer vulnerability
has become more pronounced due to automated contracting
processes, opaque privacy policies and unilateral
modification clauses. Such practices not only undermine
informed consent but also expose consumers to unfair
contractual terms. Therefore, the doctrine of unequal
bargaining power serves as an important legal tool to examine
the validity and fairness of modern standard form contracts
in consumer transactions.

5. Law Commission Perspective

The issue of unfair terms in standard form contracts has long
attracted the attention of legal scholars and law reform bodies
in India. Among the most significant contributions in this
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regard is the 103rd Report of the Law Commission of India,
which addressed the growing problem of inequality in
bargaining power and the misuse of standard form contracts.
The Report recognized that modern commercial practices,
particularly in consumer transactions, often place individuals
in a weaker position where they are compelled to accept pre-
drafted terms without meaningful negotiation. Such
contracts, though efficient for commercial purposes,
frequently undermine the principle of genuine consent that
forms the basis of contract law.

The 103rd Law Commission Report emphasized that
traditional contract principles based solely on freedom of
contract are insufficient to protect consumers from
oppressive and unconscionable terms. It highlighted the need
for legal intervention to ensure fairness in contractual
relationships, especially where one party possesses superior
economic strength or technical knowledge. The Commission
recommended statutory measures empowering courts to
review and invalidate unfair contract terms that result in
substantial injustice or imbalance between the parties.

The recommendations of the Report hold continuing
relevance in contemporary India, particularly in the context
of digital commerce and online consumer agreements. With
the rapid expansion of e-commerce platforms and automated
online transactions, consumers increasingly enter into
clickwrap and browsewrap agreements without reading or
understanding the contractual terms. This digital
environment has intensified concerns relating to informed
consent, transparency and contractual fairness.

Despite the passage of time, many recommendations of the
Law Commission remain only partially implemented.
Although the Consumer Protection Act, 2019 introduced the
concept of “unfair contracts” under Section 2(46), India still
lacks a comprehensive and independent legislative
framework specifically regulating unfair terms in standard
form contracts. Therefore, the 103rd Law Commission
Report continues to serve as an important foundation for
advocating stronger consumer-centric reforms and a more
balanced contractual regime in the digital era.

6. Contemporary Issues and Challenges

The rapid growth of digital commerce has significantly
transformed the manner in which contracts are formed and
executed. Online transactions today are predominantly
governed by standard form contracts, where consumers are
required to accept pre-drafted terms and conditions without
any meaningful opportunity for negotiation. In the digital
environment, these agreements commonly appear in the form
of clickwrap, browsewrap and shrinkwrap agreements.
Clickwrap agreements require users to actively click an “I
Agree” button before accessing a service, while browsewrap
agreements bind users merely through continued use of a
website. Shrinkwrap agreements, on the other hand, become
effective upon opening a product package or software.
Although these mechanisms facilitate speed and efficiency in
commercial transactions, they raise serious concerns
regarding contractual fairness and consumer autonomy.

One of the most significant challenges associated with digital
contracts is the lack of informed consent. Consumers often
accept lengthy and complex terms without reading or
understanding their implications. The unequal bargaining
power between digital platforms and consumers further
weakens the notion of genuine consent under the Indian
Contract Act, 1872. As a result, consent in online contracts
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frequently becomes a mere formality rather than a conscious
and informed agreement.

Another major issue relates to privacy policies and data
protection concerns. Digital platforms routinely collect,
process and share vast amounts of personal data through
contractual clauses embedded in online agreements. Most
consumers remain unaware of the extent of data usage and
surveillance practices authorized through such policies. In the
absence of robust consumer awareness and effective
safeguards, these clauses may undermine informational
privacy and digital rights.

Furthermore, the enforcement of consumer rights in e-
commerce transactions presents significant legal and
practical challenges. Jurisdictional complexities, cross-
border transactions, anonymous digital identities and limited
access to dispute resolution mechanisms often hinder
effective consumer protection. Although the Consumer
Protection Act, 2019 seeks to address certain issues arising
from unfair contracts and e-commerce practices, the evolving
nature of digital commerce continues to test the adequacy of
existing legal frameworks.

7. Judicial Response towards Unfair Contract Terms
The judiciary has played a significant role in protecting
consumers against unfair and unconscionable terms
incorporated in standard form contracts, particularly in
situations involving unequal bargaining power. In the
absence of comprehensive statutory regulation governing
unfair contract terms, Indian courts have adopted an activist
approach to ensure fairness, reasonableness and equity in
contractual relationships. Judicial intervention has become
increasingly important in the digital era, where consumers are
often compelled to accept pre-drafted online agreements
without meaningful negotiation or informed consent.

One of the important principles applied by courts in
interpreting ambiguous contractual clauses is the “Doctrine
of Contra Proferentem”. Under this doctrine, any ambiguity
in a contract is interpreted against the party that drafted the
agreement. This principle is especially relevant in standard
form contracts, where consumers usually have no role in
framing the terms and conditions. Indian courts have
frequently relied upon this doctrine to protect weaker parties
from exploitative or unclear contractual provisions,
particularly in insurance and consumer disputes.

The judiciary has also invoked the Doctrine of
Unconscionability and the principle of public policy under
Section 23 of the Indian Contract Act, 1872 to invalidate
oppressive contractual terms. Courts have recognized that
absolute freedom of contract cannot operate where one party
enjoys dominant bargaining power and imposes unreasonable
conditions on the weaker party. Through judicial activism,
the courts have attempted to strike a balance between
contractual autonomy and consumer justice.

A landmark example is Central Inland Water Transport
Corporation v. Brojo Nath Ganguly, where the Supreme
Court struck down an unconscionable service clause on the
ground that it was opposed to public policy and resulted from
unequal bargaining power. Similarly, in LIC of India v.
Consumer Education & Research Centre, the Court
emphasized the need to protect consumers from arbitrary and
unfair contractual terms. These judicial decisions
demonstrate the proactive role of Indian courts in promoting
substantive fairness and strengthening consumer protection
within the framework of contract law.
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8. Conclusion

The study highlights that standard form contracts have
become an indispensable component of modern digital
commerce, particularly in sectors such as e-commerce,
banking, insurance and online services. While these contracts
ensure efficiency and convenience, they also create
significant concerns regarding unequal bargaining power and
the absence of meaningful consumer consent. The research
finds that consumers are often compelled to accept one-sided
terms without negotiation, thereby weakening the traditional
principle of freedom of contract.

The existing legal framework in India, primarily governed by
the Indian Contract Act, 1872 and the Consumer Protection
Act, 2019, provides certain safeguards against unfair
contractual practices. Judicial intervention, particularly
through doctrines such as unconscionability and contra
proferentem, has also played a significant role in protecting
consumer interests. However, the study critically observes
that the present framework remains fragmented and
insufficient to effectively regulate complex digital contracts
and automated consent mechanisms.

The study concludes that there is an urgent need for
comprehensive legal reforms aimed at ensuring transparency,
fairness and accountability in digital consumer transactions.
Strengthening statutory protections, enhancing consumer
awareness and adopting clearer regulatory standards are
essential to achieving a more balanced and consumer-centric
contractual regime in the digital era.
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